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James David Tate appeals from fines imposed after the trial court revoked his
probation in two cases. He contends the trial court erred by increasing his restitution
fines and by imposing a parole revocation fine. We agree.

FACTUAL AND PROCEDURAL BACKGROUND

The People charged Tate with a number of charges arising from crimes he
allegedly committed on November 16, 2010 (SCD230772, the first case). Tate pleaded
guilty to one count of receiving stolen property and admitted that he had one prior felony
vehicle theft conviction. The trial court imposed a four-year prison term, but suspended
the execution of sentence and placed Tate on probation for three years. It also imposed a
$200 restitution fine under subdivision (b) of Penal Code section 1202.4 (section
1202.4(b)). (Undesignated statutory references are to the Penal Code.)

While on probation, the People charged Tate with a number of charges arising
from crimes he allegedly committed in January and February 2012 (SCN306550, the
second case). Tate pleaded guilty to receiving a stolen vehicle and admitted that he had a
prior felony vehicle theft conviction. The trial court imposed a three-year prison term,
but suspended the execution of sentence and placed Tate on probation for three years.
The trial court also imposed a $240 restitution fine under section 1202.4(b).

Thereafter, Tate admitted violating probation and probation was revoked in both
cases. On December 14, 2012, the trial court lifted the stays on the four-year prison term
in the first case and the three-year prison term in the second case, and ordered the
sentence in the second case to run concurrent with the four-year prison term imposed in

the first case. As to both cases, the trial court imposed a $400 restitution fine under
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section 1202.4(b). The trial court also orally imposed a $400 fine under section 1202.45,
stating that the fine was "stayed unless™ parole was revoked. Tate timely appealed.
DISCUSSION
I. Restitution Fines

When Tate was placed on probation in both cases, the respective trial courts
imposed $200 and $240 restitution fines. After the trial court revoked Tate's probation, it
imposed a $400 restitution fine in both cases. Tate contends, and the Attorney General
concedes, that the trial court erred in imposing a greater restitution fine following the
revocation of probation and that each must be reduced to the prior amounts of $200 and
$240. We agree that the trial court erred when it increased the amount of the previously
Imposed restitution fines upon the revocation of Tate's probation. (People v. Johnson
(2003) 114 Cal.App.4th 284, 306-308; accord People v. Downey (2000) 82 Cal.App.4th
899, 921; see also People v. Chambers (1998) 65 Cal.App.4th 819, 821-823.)

I1. Parole Revocation Fines

The trial court orally imposed a $400 fine under subdivision (b) of section 1202.45
(section 1202.45(b)) fine in each case, which was ordered "stayed unless [Tate's] parole is
revoked." Tate asserts that the oral imposition of these fines should be stricken because
section 1202.45(b) was not yet in effect at the time he committed his offenses nor at the
time he was sentenced and its application to him violates ex post facto principles. The
Attorney General agrees that a parole revocation restitution fine was unauthorized, but
for a different reason. The Attorney General asserts that because Tate was sentenced

under subdivision (h) of section 1170 (section 1170(h)), he will never be subject to parole

3



or a parole revocation fine. (People v. Cruz (2012) 207 Cal.App.4th 664, 671-672
(Cruz).) We agree with the Attorney General and do not address Tate's argument.

Preliminarily, the trial court orally imposed the section 1202.45(b) parole
revocation fine, but the abstracts of judgment do not reflect the court's oral
pronouncement. Where, as here, there is a conflict between the oral pronouncement of
judgment and the abstract of judgment, the oral pronouncement controls. (People v.
Morelos (2008) 168 Cal.App.4th 758, 768.)

Under the Criminal Justice Realignment Act of 2011 (Realignment Act) (Stats.
2011, 1st Ex. Sess. 2011-2012, ch. 12, § 1), many felonies are no longer punished by
confinement in state prison, but are instead subject to confinement in county jail.

(8 1170, subd. (h)(1), (2).) Felons sentenced under this provision may have a concluding
portion of the county jail term suspended and placed under the mandatory supervision of
the county probation department. (8 1170, subd. (h)(5)(B)(i).)

Tate's crimes were subject to sentencing under the Realignment Act and he was
sentenced to county jail under section 1170(h). Accordingly, he will not be subject to a
state parole period after his sentence is completed. (Cruz, supra, 207 Cal.App.4th at
pp. 671-672.) Thus, he is not subject to a parole revocation fine. (Id. at p. 672, fn. 6.)

The parole revocation fine must be stricken.



DISPOSITION
The judgments are modified to strike: (1) the Penal Code section 1202.4,
subdivision (b) restitution fines in the amount of $400, and insert the correct fines of
$200 (case SCD230772) and $240 (case SCN306550); and (2) the oral imposition of the
Penal Code section 1202.45 parole revocation fine. As so modified, the judgments are
affirmed. The trial court is directed to prepare amended abstracts of judgment reflecting

the modification and forward them to the Department of Corrections and Rehabilitation.

MCINTYRE, J.

WE CONCUR:

NARES, Acting P. J.

McCDONALD, J.



